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I. INTRODUCTION 

On 25 May 2018, COREPER granted the Presideney a mandate (9134/18) to start negotiations with 
the European Parliament (EP) on the above-mentioned proposal with a view to reaehing a first 
reading agreement. The EP adopted its negotiating mandate on 12 September 2018 (11520/18). 

Trilogue negotiations started on 2 October 2018. Pour more trilogues (on 25 October, 26 
November, 3 and 13 December 2018), as well was a number of technical meetings were held. The 
6* political trilogue scheduled for 21 January 2019 is intended to be the final trilogue at which an 
overall compromise on the proposed Directive should be reached in order to allow for an adoption 
of the proposed Directive in the current legislative term. 
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In the negotiations held so far, provisional agreement has been aehieved between the eo-legislators 
on large parts of the proposed Direetive (see green rows of the text set out in the 4* eolumn of the 
4-eolumn table attaehed to this note). As always, this provisional agreement is based on the 
understanding that "nothing is agreed until everything is agreed". 

No final agreement eould yet be reaehed on the following issues that will be the essential elements 
for a final eompromise: 

• remaining open issues in Article 11 (non-substantial parts ("snippets") of press publieations, 
term of proteetion, and authors’ partieipation in the remuneration of press publishers); 

• remaining open issues in Article 13 (in particular the mitigation of liability, stay down, 
treatment of user generated content uploaded by users (UGC), and the treatment of micro 
and small and medium sized enterprises); 

• Article minus 14 (appropriate and proportionate remuneration), 

• Article 16a of the EP text (revocation right); 

• Article 3a (optional or mandatory nature). 

Taking into account the discussions held with Copyright Attaches on 9 and 15 January 2019, the 
Presidency has prepared compromise proposals on all those matters (see part II of this note), which 
will be the core elements of a final compromise package. The Presidency asks COREPER to 
provide a mandate as flexible as possible on those issues so that an overall compromise can be 
achieved at the upcoming trilogue. 

As the trilogue on 21 January 2019 is intended to be the final one, also other remaining issues (still 
in yellow in the 4-column table), and the text of the recitals need to be agreed. To prepare for the 
trilogue on those other issues and the recitals, a technical meeting was held with the EP on 
17 January 2019 in the evening. The Presidency will report the results of this technical meeting to 
COREPER orally. 
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II. PRESIDENCY SUGGESTIONS 


(a) Press publisher’s rights (Article 11) 

With a view to bridging the differenees between the EP’s and the Council's position on the highly 
controversial issue of the treatment of insubstantial parts (“snippets”) of press publications, the 
Presidency asks COREPER whether it could accept, in a spirit of compromise, going into the 
direction of a moderate quantitative approach that would take a middle way between the Council 
mandate and the EP text and exclude from the protection of the press publishers’ right “individual 
words and very short extracts of a press publication” (see the compromise wording in the second 
subparagraph of Article 11(1), row 219). Under the Presidency proposal, this compromise would be 
accompanied by recital language along the lines of the revised wording in recital (34a), row 72. 

As to Article 1 l(4a) on the authors share of press publishers' remuneration, the compromise text as 
prepared at the 5* trilogue was not changed (see row 226), which is accompanied by recital (35), 
row 226). 

As regards the term of protection, the Presidency asks COREPER to grant it with the flexibility for 
going up to two years (Article 11(4), row 225), if this is required to achieve an overall compromise 
with the EP. 

(b) Value gap (Article 13) 

The Presidency compromise proposal on Article 13 took as starting point the text prepared at the 
5* trilogue (WK15629/18, row 237A). 

Based on the Member States comments at the Attaches meetings on 9 and 15 January, the 
Presidency brought the provisions on the mitigation of liability (Article 13(4)) and stay down 
(previous Article 13(6)), closer to the Council mandate adopted by COREPER in May 2018. This 
revised text of Article 13(4a) and (4a) as set out in row 237A of the 4-column document annexed to 
this note, and highlighted in grey shade) was broadly supported by delegations. To address 
remaining concerns expressed by delegations on Attaches level, some adaptations were introduced 
in the recitals (38d) and (39a) (see the text changes highlighted in grey shade in rows 85 and 87). In 
particular, recital (38d) now explicitly clarifies that uploads by users are covered by the scope of the 
authorisations given to the online content sharing services. And, in order to clarify that no 'double 
licencing'/'double payment' is required, this recital also clarifies that any authorisation that users 


5138/19 


ECOMP 3.B. 


BM/ 

LIMITE 


3 

EN 



obtained for sharing copyright protected content on such platforms also authorises the 
communication to the public by the platform. 

To address the divergent views expressed on the UGC, the Presidency proposes as a compromise a 
closed list of exceptions based on the existing exceptions under the Infor-Soc Directive 29/2001/EC 
(see changes made to Article 13(5), row 237A, and the related recital (39a), row 87). 

As to the treatment of SMEs, Member States had diverging views on the question as to whether 
there should be a carve-out in the definition of 'online content sharing service provider' in 
Article 2(5), or whether the size of the platform should only be taken into account in the 
proportionality criterion in the duty of care requirement of Article 13(4a). With a view to being able 
to go into direction of the EP on this point, the Presidency asks Member States for their utmost 
flexibility towards a carve out in Article 2(5). Taking up the suggestion of some Member States this 
could be combined with addressing this carve-out in the review clause (Article 22). 

(c) Remuneration Chapter 

As a result of the trilogue on 13 December 2018, proposals for compromise texts on Article 
minus 14 (principle of fair remuneration) and Article 16a (revocation right) emerged, which are 
very much in line with the texts that were presented to COREPER on 12 December 2018. 

The Presidency is conscious of the fact that accepting these two provisions would be a very large 
step for the Council and, as Member States have emphasised at various occasions, can only be given 
to the EP as concession if, in return, concessions of equal importance are made by the EP, in 
particular on Articles 11 and 13. 

(i) Article minus 14 (principle of fair remuneration) 

Eor being able to go into the direction of the EP on this point in the context of an overall final 
compromise, the Presidency asks COREPER to confirm its acceptance for the wording of Article 
minus 14 as set it in rows 262 to 266 of the 4**^ column, including the term "proportionate" (in 
addition to the term "appropriate") remuneration, and to support the recitals in row 90 clarifying 
that the principle does not prevent licencing for free (see horizontal recital (43b)) or lump sum 
remuneration (recital (39y)). To address delegations' comments, adaptations have been made to that 
recital, in particular to further clarify the aspects that can/should be taken in account for considering 
a lump sum payment as a "proportionate" remuneration (see the text changes highlighted in grey 
shade in row 90). 
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(ii) Article 16a (revocation right) 


For being able to go into the direetion of the EP on this point in the eontext of an overall final 
eompromise, the Presideney asks COREPER to eonfirm its aeeeptanee for a revoeation right in 
situations of absenee of exploitation on the basis of the wording for Artiele 16a as set it in rows 284 
and 288 of the 4*'^ eolumn, ineluding the paragraphs 4 and 5 in row 288, and the related reeital 
(43a), row 97. As is elear from the COREPER mandate given in Deeember 2018, the Presideney 
will not aeeept a revoeation right for laek of reporting. 

On the basis of the diseussions at Attaehes level, reeital (43 a) was slightly adapted to elarify that 
the legitimate interests of lieensees and transferees should also be taken into aeeount when setting 
the proeedures and possible time frames for the revoeation meehanism (see text highlighted in grey 
shade in row 97). 

(iii) Other changes 

• On the basis of the diseussions at Attaehes level, a new horizontal reeital (39x) relating to 
the whole remuneration Chapter was added to elarify that the Chapter applies only to 
exploitation eontraets (see row 90). 

• Exclusion of software developers: In the discussions at COREPER and Attaches level the 
suggestion was made to exclude software developers from the remuneration Chapter, 
arguing that software developers were typically subject to different contract models than 
artists and performers, had a stronger negotiation power for their remuneration and would 
consequently not require the special protection provided for by the remuneration Chapter. At 
the Attaches meeting on 15 January 2019, the wording proposed by the Presidency for such 
an exception was supported by several delegations. It is therefore suggested that this 
exception is included as a new paragraph 2 in Article 16a (Council text - 'Common 
provisions'), row 283. 

(d) Optional exception or limitation for text and data mining (Article 3a) 

It is recalled that both co-legislators have drafted the exception or limitation for text and data 
mining for purposes other than scientific research, which is an exception that was not contained in 
the initial Commission proposal, as an optional exception. In the trilogue negotiations the 
Commission requested to turn Article 3a into a mandatory provision with a view to avoiding 
fragmentation in the DSM. COREPER addressed this issue at its meeting on 23 November 2018. 
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This issue has not been finalised in the trilogue negotiations, as the EP required further internal 
refleetions, and the deeision was left to the final eompromise paekage. With a view to providing the 
Presideney with an overall mandate for the trilogue on 21 January 2019, the Presideney invites 
COREPER to confirm whether in an overall compromise package the Presidency can show 
flexibility to making Article 3a a mandatory provision in case the EP requests such change. 


III. CONCLUSION 

In the light of the above, the Presidency invites COREPER 

• to update the negotiating mandate as suggested in point II of this note and support the 
compromise texts along the lines of the wording set out in the 4*'^ column of 4-column table 
attached to this note as negotiating basis for the Presidency at the trilogue on 

21 January 2019, and 

• to grant the Presidency with the necessary flexibility where minor concessions turn out to be 
necessary for achieving the overall final outcome in the negotiations. 
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